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European Single Supervisory Mechanism
for banks — a first step on the road to a
banking union

The current financial crisis has exposed flaws in the architecture of banking supervision in the euro
area. To solve this problem, a fundamental political decision was taken in 2012 to transfer exten-
sive supervisory tasks and powers, including the right to take sovereign measures, to the Euro-
pean level.

The European Council and the European Parliament have since reached a consensus on a requ-
lation establishing a European Single Supervisory Mechanism (SSM). This will confer extensive
supervisory powers on the European Central Bank (ECB),; the SSM itself will comprise the ECB and
the national supervisory authorities of the euro-area countries. EU member states outside the
euro area are entitled to opt into the SSM.

The distribution of tasks within the SSM depends on whether an institution is classified as signifi-
cant or less significant; the ECB will have direct supervisory powers over significant institutions,
receiving assistance from national authorities in verification activities and the preparation of deci-
sions. For less significant institutions, by contrast, these powers will lie primarily with national
authorities, although they must be exercised in accordance with the ECB’s general instructions. In
addition, the national authorities will be represented on the SSM's boards, panels and commit-
tees.

The SSM is only one component of the banking union, another key pillar will be a Single Reso-
lution Mechanism (SRM) establishing uniform rules and procedures for the resolution of banks.
Work has already begun on these components of the banking union, too.

Although the banking union cannot solve the current crisis, it can play a valuable role in making
crises less likely in the future. To achieve this, it is important to establish effective governance
structures, a clear-cut separation between monetary policy and prudential tasks and a sound
legal basis for the new framework. Ongoing work on the banking union should therefore also
involve examining the legal basis of the SSM and investigating potential improvements.



Deutsche Bundesbank
Monthly Report

July 2013
14

Link between

public finances
and bank bal-
ance sheets ...

... prompted
calls for a euro-
area banking
union

.. .and posed
the danger of a
“home bias”
among national
supervisors

Background to the Single
Supervisory Mechanism

Motivation for creating a
banking union

After its onset in 2007, the global financial crisis
exposed a whole range of flaws in the institu-
tional and economic architecture of European
economic and monetary union (EMU). In the
early years of the single currency, investors
made less of a distinction between the euro-
area countries and among the different bank-
ing sectors than they had before the euro was
launched. This development was reflected, not
least, in narrowing yield spreads between euro-
area government bonds and a shrinking gap
between money market and capital market
rates. The onset of the crisis reversed this trend
and led to growing concerns that the euro-area
money and capital markets would become
fragmented again.

The crisis revealed a fatal negative feedback
loop between public finances and banking sys-
tems. Doubts about the soundness of bank bal-
ance sheets prompted governments to bail
out systemically important institutions. This
worsened the fiscal positions of these coun-
tries, which, in turn, put pressure on the profit-
ability and solvency of domestic banks through
the wide-ranging ties they share with the fi-
nances of their home governments, eg via gov-
ernment bond holdings." Government bond
downgrades influenced how investors per-
ceived the risks affecting national banking sys-
tems, while the woes of these banking systems
also became a burden for the single monetary

policy.

In view of the significant links among Europe’s
credit institutions and given the cross-border
effects of banking crises, a banking union with
European-level supervision as one of its key pil-
lars may prove especially useful in a monetary
union, as the SSM should ideally benefit from a
broader perspective which extends beyond na-
tional borders. More effective and transparent

cross-border supervision of banking groups
could allow risks to the financial system to be
identified at an earlier stage and counter
“home bias”, ie the tendency for supervisors to
be more lenient with certain banks because
they are embedded in their national perspec-
tive.

The European Commission? therefore launched
an initiative to set up a “banking union” to
achieve further integration among the national
banking sectors and thus complete the project
of monetary union. This banking union will
need to take account of the unique circum-
stances in Europe’s monetary union — notably
the sovereignty of the member states over
many policy areas, some of which are import-
ant to financial stability, the danger of conflicts
of interest (particularly with monetary policy
goals), and requirements under EU primary law,
which will place certain constraints on the insti-
tutional structure of the banking union. The
proposed legislation on the banking union also
reflects efforts to accommodate these circum-
stances.

The “four presidents”? developed this concept
further in a dedicated report, and the project
was endorsed at the highest political level
— that of the heads of state or government — at
the European Council’s June 2012 summit. The
summit statement called on the European

1 For more information on the negative feedback loop be-
tween bank balance sheets and government bonds, see,
among other sources, “Stabilitatskultur im Lichte der
Staatsschuldenkrise”, speech by Bundesbank President Dr
Jens Weidmann at the North Rhine-Westphalian Academy
of Sciences, Humanities and the Arts, Dusseldorf, 8 Octo-
ber 2012, and European Central Bank, Monetary and fiscal
policy interactions in a monetary union, Monthly Bulletin,
July 2012, pp 51-64.

2 See the European Commission memo “The banking
union” of 6 June 2012 and the speech held by the Presi-
dent of the European Commission, José Manuel Duréo Bar-
roso, at the European Policy Centre in Brussels on 26 June
2012. Both the memo and the speech already include the
term “banking union”. The term “financial market union”
was also used occasionally at an earlier stage in the discus-
sions; it appears to be broader in scope than “banking
union” but is now used much less often in practice.

3 The presidents of the European Commission, the ECB,
the European Council and the Eurogroup, who presented
several reports and interim reports under the heading “To-
wards a genuine economic and monetary union”.
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Commission to present proposals for a Single
Supervisory Mechanism (SSM) on the basis of
Article 127 (6) of the Treaty on the Functioning
of the European Union (TFEU) and asked the
Council to consider these proposals as a matter
of urgency by the end of 2012. Once an effect-
ive SSM has been established, the European
Stability Mechanism (ESM) is to be given the
possibility to recapitalise banks directly (bypass-
ing the indirect route of an ESM loan to their
home country, which would then have to put
together a rescue programme).

Procedure

The Commission put the conclusion of the
summit into action and presented a package of
legislative proposals on 12 September 2012,
comprising a regulation giving strong powers
for the supervision of banks to the ECB on the
basis of Article 127 (6) of the TFEU and a regu-
lation reforming the European Banking Author-
ity (EBA), which adapts the regulation estab-
lishing the EBA to the new supervisory frame-
work.

The trialogue between the Council, the Com-
mission and the European Parliament* involved
a critical evaluation of whether taking Article
127 (6) of the TFEU as the legal basis for trans-
ferring supervisory powers to the ECB would
offer a viable long-term solution. In the course
of this process, a third, separate document was
added to the legislative package: a declaration
by the member states that they were ready to
work constructively on a proposal for “treaty
change” (to amend EU primary law). However,
this is a political commitment and is not legally
binding.

The Council approved the compromise reached
through the trialogue at the meeting of the
Permanent Representatives Committee on
18 April 2013. This did not constitute a formal
decision; the legal opinion of Germany’s gov-
erning coalition — based on a ruling by the Fed-
eral Constitutional Court® — is that Germany’s
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permanent representative on the Council may
only approve the SSM Regulation once he has
been authorised to do so by legislation passed
with a two-thirds majority by the Bundestag
and the Bundesrat. The relevant draft legisla-
tion® was ratified by the Bundestag on 13 June
2013 and by the Bundesrat on 5 July 2013,
clearing the way — under German constitu-
tional law — for a formal decision by the Coun-
cil. The European Parliament’s final vote on the
two regulation proposals is scheduled for
10 September 2013. Although the legislative
procedure is not yet complete and the wording
of the regulation proposals therefore still needs
to be finalised, extensive changes to the pro-
posals are unlikely given the political consensus
among the institutions involved.

Description and explanation
of the regulation proposals

Technical and geographical
scope of the SSM
In principle, the ECB will assume overall respon-

sibility for supervising the banking system of
the SSM member states. However, the SSM's

4 There was no legal requirement to reach a consensus
with the Parliament, as Article 127 (6) of the TFEU stipu-
lates the use of a special legislative procedure which does
not accord the Parliament decision-making rights (which it
would usually possess in the EU legislative process), merely
stipulating that the Parliament must be consulted. How-
ever, Article 114 of the TFEU, which was taken as the legal
basis for the amendments to the EBA regulation that were
negotiated in parallel, requires the use of the ordinary legis-
lative procedure, which stipulates that the consent of the
European Parliament must be obtained. Given that the sub-
ject matter of the two regulations is related, and in the
interests of democratic legitimacy, the Parliament already
presented its assessment of both regulation proposals dur-
ing the negotiation process and insisted that the two docu-
ments be considered in parallel.

5 Primarily, the Federal Constitutional Court’s “Lisbon rul-
ing” of 30 June 2009, which declared Germany'’s ratifica-
tion of the Lisbon Treaty to be constitutional and imposed
conditions for the transfer of further powers to the Euro-
pean level (BVerfGE 123, 267). This legal opinion is some-
what controversial; in a hearing on 5 June 2013 before the
Bundestag Committee on the Affairs of the European
Union, doubts were raised over the need for national legis-
lation approving an EU regulation.

6 Draft act put forward by the parliamentary groups CDU/
CSU and FDP, Bundestagsdrucksache 17/13470.
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SSM'’s supervis-
ory remit will
only extend to
credit institu-
tions under EU
definition and
activities gov-
erned by EU law

Opt-in for EU
countries out-
side EMU

supervisory remit will generally only extend to
banks classified as a deposit-taking credit insti-
tution under EU law, ie an undertaking whose
business is to receive deposits or other repay-
able funds from the public and to grant credits
for its own account. Consequently, national au-
thorities will retain sole responsibility for super-
vising entities classified as credit institutions
under national law but not under EU law. This
will be of particular relevance for Germany, as
the German Banking Act (Gesetz (ber das Kre-
ditwesen) defines credit institutions much more
broadly than EU legislation. Similarly, the pro-
posed SSM legislation distinguishes between
national and EU law in the specific business ac-
tivities of a credit institution; the ECB will only
be responsible for monitoring the application
of EU law and national legislation which trans-
poses EU directives or exercises the options for
member states that are granted in EU regula-
tions. Competence for monitoring compliance
with regulatory requirements founded solely in
autonomous national law will remain with the
national supervisory authorities. In Germany
this will apply, for example, to the Pfandbrief
Act (Pfandbriefgesetz), the legal provisions on
significant loans to managers and the sphere of
central counterparties (CCPs) in securities and
derivatives business (expressly mentioned in
Article 1 (2)). However, the tasks conferred on
the ECB essentially cover the entire spectrum of
material rules relating to the prudential supervi-
sion of credit institutions, which have recently
been additionally harmonised through the EU
legislation implementing Basel Il (CRR/CRD IV7).

As it is envisioned as an addition to EMU, the
SSM's geographical scope will cover the entire
euro area. EU member states outside the euro
area are entitled to opt into the SSM. Article 78
provides for the possibility of establishing close
cooperation between the ECB and the national
supervisory authority of an EU member state
seeking to join the SSM, rendering this country
a “participating member state” (Article 2 (1)) —
a term used frequently in the SSM Regulation
to define the geographical scope of the SSM.
This close cooperation can be terminated either

by the member state or, if the country does not
adequately implement the ECB’s measures, by
the ECB.

Yet the SSM will also have implications for
countries outside its supervisory remit. As the
SSM Regulation designates the ECB as the
“competent authority” for banking supervision,
it will also perform the tasks of the “competent
authority” in relations with non-SSM countries
(see, for example, Article 4 (1) letter g and (2)).
This will mainly affect participation in cross-
border supervisory colleges.

Distribution of tasks
between the ECB and national
authorities within the SSM

Although the ECB will, in principle, be broadly
responsible for supervising credit institutions in
the SSM countries, it will not perform all of the
tasks covered by the SSM Regulation directly
itself. Instead, the SSM will be composed of the
ECB and the national supervisory authorities
and founded on the principles of cooperation
and decentralisation. This network of existing
institutions will have a similar structure to the
Eurosystem (comprising the ECB and the na-
tional central banks of the euro-area countries).
In terms of the institutions involved, there is a
substantial overlap between the Eurosystem
and the SSM: the national central banks in 11
of the 17 euro-area countries are also respon-
sible for banking supervision.

The ECB will be exclusively responsible for all
supervisory tasks listed in Article 4 (1) in relation
to all credit institutions established in SSM
member states — albeit within the framework
of Article 6. This proviso means that the ECB

7 For an in-depth analysis of this issue, see Deutsche Bun-
desbank, Implementing Basellll in European and national
law, Monthly Report, June 2013, pp 55-71.

8 In this and all subsequent cases in this Monthly Report
article, the citation refers to the SSM Regulation unless
stated otherwise. We refer to the reworded version of
1 July 2013, which is available on the Council’s website
(document number 9044/13).
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Distinction be-
tween significant
and less signifi-
cant credit
institutions

will not perform all of these supervisory tasks
for all banks itself; instead, the tasks will be div-
ided between the ECB and the national super-
visory authorities. As a result, only institutions
classified as “significant” will be supervised by
the ECB directly. For “less significant” institu-
tions, by contrast, these tasks will fall under the
remit of national authorities (Article 6 (6)). This
will include responsibility for ensuring compli-
ance with regulatory requirements. However,
national supervisors will not be fully autono-
mous in this respect; the ECB will exercise over-
sight over the system as a whole and will be
responsible for ensuring high-quality, harmon-
ised supervision throughout the euro area by
issuing regulations, guidelines or general in-
structions to national supervisory authorities.

Institutions will be classified as significant or
less significant according to pre-defined criteria
regarding their size, economic importance and
the importance of their cross-border activities.
Specifically, an institution will be considered
significant if any of the following conditions is
met:

— the total value of its assets exceeds €30 bil-
lion or — unless the total value of its assets is
below €5 billion — exceeds 20% of national
GDP;

— it is a recipient of direct assistance from the
EFSF or the ESM;

— it is one of the three most significant credit
institutions established in an SSM member
state.

Only one of these criteria needs to be met for
an institution to be classified as significant. The
criteria will be applied at the highest level of
consolidation within the SSM member states;
consequently, if a group of credit institutions
reaches the threshold at the consolidated level,
its banking subsidiaries and branches will also
be considered significant even if they do not
exceed the significance threshold on their own.

The division of tasks between the ECB and the
national supervisory authorities will be guided
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by this distinction between significant and less
significant institutions. The ECB will perform
the tasks listed in Article 4 (1) — which include
sovereign powers — for significant credit institu-
tions; in effect, these tasks will cover the entire
spectrum of supervisory activities. In addition,
the ECB will have comprehensive data collec-
tion and verification powers in accordance with
Articles 10 to 13 (requests for information from
legal or natural persons, general investigations,
on-site inspections). However, this does not
mean that national authorities will cease all of
their supervisory activities for these institutions.
Faced with the challenge of creating a func-
tioning supervisory mechanism from scratch
within the ECB, it is both reasonable and ne-
cessary to use the existing resources and ex-
pertise of national supervisors — which will also
allow the SSM to draw on a pool of in-depth
knowledge about the specific legal and actual
circumstances in each of its member states.
There are tentative plans to establish joint
supervisory teams for each significant bank or
banking group, composed of staff from the
ECB and the national supervisory authorities
who are in permanent contact with each other.
This would enable national authorities to con-
tribute, for example, to verification activities or
data analysis concerning significant institutions
even though the responsibility for issuing sov-
ereign, supervisory measures will lie with the
ECB.

The ECB will also be entitled, on its own initia-
tive, to classify a specific institution involved in
cross-border activities as significant even if it
does not fulfil the significance criteria, thus
drawing additional institutions into its direct
supervisory remit. The ECB’s powers under Art-
icles 10 to 13 (requests for information, general
investigations, on-site inspections) also apply to
less significant institutions subject to national
supervision (Article 6 (5) letter d). The chart on
page 18 illustrates the distribution of tasks be-
tween the ECB and the national authorities
within the SSM, while the box on pages 19
and 20 explains the interaction between the
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national and European levels when implement-
ing and applying supervisory measures.

Most of the provisions in the SSM Regulation
which assign the ECB powers over banks also
explicitly extend their scope to all credit institu-
tions in the SSM countries. Given the division
of tasks envisaged in the regulation, however,
the ECB will only exercise its powers over less
significant banks if the applicable criteria in the
regulation are fulfilled.

Aside from its aforementioned general right to
issue instructions, the ECB is not authorised to
address instructions to national supervisory au-
thorities concerning specific cases. However, it
is unclear whether the regulation accords the
ECB a general right of intervention which
would also allow it — instead of the national
authorities, which are actually responsible for
such activities — to issue and implement meas-
ures for specific cases involving less significant
institutions at any time. Article 6 (5) letter b
specifies that the ECB may decide to exercise
“all the relevant powers” over less significant
banks itself where this is necessary to ensure a
consistent application of high supervisory
standards, which could be interpreted as a
legal basis for such a right of intervention. Al-
ternatively, “all the relevant powers” could also
be understood to mean that, if the ECB chose

to make use of this option, it would then have
to exercise all powers over that institution itself
in the future and would not be allowed to sim-
ply intervene on a case-by-case basis in the na-
tional authorities’ ongoing supervisory work.
This interpretation would render this provision
no more than an additional option, alongside
Article 6 (4) subparagraph 3 but subject to dif-
ferent conditions, allowing the ECB to take
over full responsibility for supervising an institu-
tion that had previously fallen under the remit
of the national authority. Nonetheless, this in-
terpretation is of great significance in practice,
where it is important to have clear lines of
competence and responsibility for supervisory
activities. This can only be ensured if the ECB is
not permitted to issue specific instructions re-
garding less significant banks.

New licensing regime
for credit institutions

The above-described division of labour leaves
aside the whole subject of issuing and with-
drawing authorisations to conduct banking
business, which is governed by a special re-
gime. These powers are transferred to the ECB
pursuant to Article 14, regardless of the signifi-
cance of the institution.

ECB to issue

and withdraw
authorisation for
all institutions
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Ways for the ECB to institute supervisory legal acts

In its new role as a supervisory authority,
the ECB will have powers of administrative
intervention. This move by European regu-
lators into uncharted waters was forced by
the absence of harmonised European ad-
ministrative legislation. The ECB will essen-
tially have a choice of three procedures: dir-
ectly exercising its own powers, applying
national legislation and instructing national
authorities to institute supervisory legal
acts.

The ECB will have numerous instruments
directly at its disposal to fulfil and discharge
its tasks. Article 16 (2), in particular, pro-
vides a comprehensive catalogue of
powers:' the ECB may order an institution
which it supervises directly to hold add-
itional own funds for uncovered risk or to
present a plan to restore compliance with
supervisory requirements. It can, moreover,
prescribe a specific provisioning policy or
treatment of assets and require an institu-
tion to restrict or limit certain business
activities or sell off activities that pose
excessive risks to the soundness of the insti-
tution. The ECB can also restrict variable
remuneration to a certain percentage of net
revenues if this remuneration is incompat-
ible with maintaining a sound capital base.
Moreover, it can order an institution to
reinvest net profits to strengthen its own
funds and restrict or prohibit profit distribu-
tion altogether. In addition, the ECB can
impose more frequent and additional
reporting requirements and specific liquidity
requirements. It can also remove managers
who fail to comply with supervisory require-
ments.

The provisions established in Article 4 (3) of
the SSM Regulation are very unusual in
European law. What is new is that, in order

to circumvent the issue of directives not
being directly applicable in the member
states, a European body will be required to
implement national law — ie, national legis-
lation transposing EU directives. The appli-
cation of national legislation by the ECB is
likely to cause considerable practical prob-
lems since EU directives, despite all efforts
at harmonisation, often allow member
states options and scope to take account of
national peculiarities, which the ECB would
then likewise have to observe. In order to
make effective use of this possibility, the
ECB would therefore need to be familiar
with a large number of national legal sys-
tems, including the relevant administrative
legislation. Moreover, appeals against
supervisory measures taken by the ECB
could only be submitted to the European
Court of Justice, which would have to
examine the legality of a measure not just
under European law but also — against its
usual practice — under national law. Admit-
tedly, these problems are likely to come up
in everyday practice only where this involves
supervisory measures not included in the
extensive catalogue of powers envisaged in

1 The scope of these powers, especially the question
of whether they are limited to significant institutions
supervised directly by the ECB or are applicable to all
credit institutions, is not entirely clear. The former in-
terpretation is supported by the chain of references
from Article 16 (1) to Article 4 (1) and from there to the
framework pursuant to Article 6, which is currently
being developed with this interpretation in mind. This
understanding of the ECB’s powers is consistent with
the principle in the SSM Regulation of distinguishing
between significant and less significant institutions
with regard to the scope of the ECB’s activities. On the
other hand, Article 16 (1) states that the measures
listed therein can be directed at “any credit institu-
tion”. As a result, the possibility of these powers being
applied to all banks in future practice cannot be ruled
out entirely even though this is not the intention
underlying the work at present. This would upgrade
the ECB's role to the substantial detriment of national
authorities.
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the CRR and the SSM Regulation that are
directly applicable under European law.

In some cases, the ECB will also be given
the power to issue instructions to national
supervisory authorities. With respect to sig-
nificant financial institutions, which will be
supervised directly by the ECB, the SSM
Regulation invests the ECB with a right to
issue instructions. Unlike in the case of less
significant banks, the wording of the regu-
lation does not restrict this entitlement to
general matters, and it therefore also in-
cludes the right to issue specific instructions
(third subparagraph of Article 9 (1)). Al-
though the ECB has direct powers over
those banks which it supervises directly, the
right to issue specific instructions gives the
ECB the additional option of a two-stage
supervisory procedure: the ECB issues in-
structions to national supervisors under
European law and, in order to comply with
these instructions, national authorities im-
pose measures on credit institutions under
national law.

The application and implementation of
supervisory legislation will not be restricted
to the imposition of a supervisory measure,
ie a supervisory legal act (under German ad-
ministrative law, which is applicable to
BaFin, this usually takes the form of an ad-
ministrative act pursuant to section 35 of
the Act on Administrative Procedures (Ver-
waltungsverfahrensgesetz), whereas under
European law — as applied by the ECB — it
will be a decision under Article 288 (4) of
the Treaty on the Functioning of the Euro-
pean Union (TFEU)). Compliance with an
adopted supervisory legal act must be en-
forced, where necessary, through legal
channels. In addition, the SSM Regulation
empowers the ECB to impose sanctions for
non-compliance: under Article 18, it may
punish breaches by imposing administrative
penalties of up to twice the amount of

profits enabled by the breach or up to 10%
of the total annual turnover. Alternatively, it
may instruct national authorities to open
penalty proceedings pursuant to national
law — in Germany, this would mean, in par-
ticular, the laws governing administrative
offences (Ordnungswidrigkeiten). National
SUpervisors can impose sanctions not only
on a credit institution itself as a legal person
but also on any natural persons responsible
for the breaches. However, should enforce-
ment measures turn out to be necessary be-
cause other methods have failed to ensure
compliance with legal requirements, the
ECB will inevitably have to enlist the assis-
tance of national supervisors and, where
necessary, other national authorities; the
European institutions do not have their own
fully developed set of enforcement mech-
anisms. In that vein, Article 12 (5) of the
SSM Regulation explicitly requires national
authorities to assist the ECB by imposing
enforcement measures pursuant to national
law with regard to on-site inspections.
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Applications for authorisation to conduct bank-
ing business must be made to the national
competent authority, which then assesses com-
pliance with national legislation and, if the out-
come is positive, submits a draft decision to the
ECB within a nationally defined timeframe as to
whether or not to grant authorisation. A “no
objection” approach applies: the decision to
grant authorisation is deemed adopted unless
the ECB objects to the proposal of the national
authority. Nonetheless, the issue of authorisa-
tion is considered an ECB act.

The draft regulation contains two ways of re-
voking authorisation. The ECB may withdraw
authorisation on its own initiative; in this case,
it must consult the national authority. Alterna-
tively, the national competent authority may
make a proposal to have authorisation revoked.
Even then, however, the final decision on
whether or not to withdraw the authorisation
rests with the ECB.

For the transitional period until a harmonised
European bank recovery and resolution regime
enters into force, a special rule will apply (Art-
icle 14 (6)): as long as responsibility for bank
resolution remains at the national level, the na-
tional authority may invoke a deferring veto
against the ECB’s plan to withdraw a bank's
authorisation in cases where this would jeop-
ardise financial stability. This is intended to win
time in which to take measures to protect fi-
nancial stability (which may include bank reso-
lution). The length of the deferral is not laid
down in the regulation itself, but is agreed be-
tween the ECB and the national authority.

Institutional provisions

One of the greatest challenges for the SSM is
integrating the ECB’s new supervisory powers
into its existing governance structure. Regula-
tors recognised the danger of mutually exclu-
sive goals and conflicts of interest between
banking supervision and monetary policy. A
central bank with supervisory responsibility
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could, for instance, be tempted to provide li-
quidity in response to the problems of the
banks it supervises. This would, however, con-
flict with the objective of price stability. Based
on such considerations, the SSM Regulation
(recitals 65 and 73 and Article 25, for instance)
stresses the need for a full and strict separation
of the two policy areas.

To this end, the units that are responsible for
the two policy areas are to be separated by
Chinese walls within the ECB. ECB staff en-
trusted with supervisory tasks may not exercise
any monetary policy functions and must be or-
ganised in separate reporting lines and chains
of command.

The SSM centres around a newly established
Supervisory Board which is to “fully” undertake
the planning and execution of the supervisory
tasks conferred on the ECB. This includes pre-
paring supervisory legal acts, which are submit-
ted to the Governing Council of the ECB for
approval (Article 26). This body has a full-time
Chair and a Vice-Chair, who are appointed by
the Council of the EU (member states not par-
ticipating in the SSM have no voting rights) fol-
lowing a proposal by the ECB and with the
agreement of the European Parliament; the
Chair is chosen in an open selection procedure
from the ranks of external candidates (ie not
from among the members of the ECB Govern-
ing Council) with recognised expertise in bank-
ing and financial matters, while the Vice-Chair
must be chosen from among the members of
the ECB’s Executive Board. In addition, there
will be four ECB representatives appointed by
the ECB’s Governing Council and one represen-
tative from each of the national supervisory au-
thorities of the participating member states.
The Supervisory Board takes decisions on the
basis of a simple majority of its members or,
where directly applicable regulations are to be
issued (the ECB has the authority to institute
such legislation), with a weighted voting in line
with the voting rules for a qualified majority on
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the Council of the EU.? For states where the
authority competent to issue supervisory legal
acts is not the national central bank but a sep-
arate supervisory authority — as is the case in
Germany — the SSM Regulation provides the
option of dispatching representatives of both
institutions to the Supervisory Board, who are
then considered as one member for voting pur-
poses and thus exercise a joint voting right."®
This allows the time-tested division of labour
between the Federal Financial Supervisory Au-
thority (BaFin) and the Bundesbank to be main-
tained at the European level and both institu-
tions’ specific expertise to be incorporated into
the process.

Pursuant to Article 26 (10), a Steering Commit-
tee is set up from among the members of the
Supervisory Board. This committee, which has
no decision-making powers of its own, pre-
pares Supervisory Board decisions. It is headed
by the Chair of the Supervisory Board and com-
prises up to ten members, of which no more

than seven shall be representatives of the na-
tional competent authorities. The representa-
tives of the national supervisory authorities are
to rotate in an as yet unspecified process.

The mediation panel described in Article 25 (5)
is another instrument intended to ensure the
separation of monetary policy and supervision.
It will be made up of one member per partici-
pating member state, with the member state
free to dispatch its central bank governor
— who is a member of the ECB Governing
Council — or its representative on the Supervis-
ory Board to the Mediation Panel.

The Mediation Panel is being set up to resolve
the following dilemma. Although the two pol-
icy areas need to be separated all the way up
to the decision-making level in order to avoid
conflicting objectives between supervision and
monetary policy, at the same time the applic-
able European primary law does not allow for
such an institutional separation: according to
the ESCB Statute, which ranks as primary law,
the ECB Governing Council is the ECB's su-
preme decision-making body, and there is no
provision for a differentiation between policy
areas. The SSM Regulation, as an element of
secondary law, cannot override the fact, stipu-
lated in the statute, that final responsibility
rests with the ECB Governing Council. The
Supervisory Board cannot therefore be
equipped with its own decision-making powers
in the place of the ECB Governing Council. An-
other problem associated with the ECB Gov-
erning Council having the final say is that only

9 Following the accession of Croatia on 1 July 2013, Ger-
many controls 29 of 352 votes in the Council, which gives
it a weight of roughly 8.2%. Its weight in the ECB's Super-
visory Board is different, as states not participating in the
SSM are not represented and the four ECB representatives
receive voting rights equal to the median vote of the other
members and the relative percentage of votes controlled
by member states’ representatives is correspondingly lower
(Article 26 (7) sentence 2).

10 Article 26 (1) second subparagraph of the SSM Regula-
tion. This rule differs from the corresponding passage of
the EBA Regulation (Article 40 (4) and (5)), which states
that the supervisory authority has the right to vote on the
Board of Supervisors, as the EBA's highest decision-making
body, while the central bank may participate in meetings
but has no voting rights.
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member states who have adopted the euro
have voting rights there under the applicable
treaties. If the Governing Council were to per-
form supervisory tasks itself, non-euro states
would therefore not be able to opt in and par-
ticipate in the SSM on an equal footing.

In order to defuse this dilemma, a “no objec-
tion” procedure was developed for decision-
making processes in the SSM. The Supervisory
Board draws up draft decisions, which it sub-
mits to the Governing Council for approval.
Provided the latter raises no objections within a
period to be defined later, the draft is con-
sidered to have been accepted; in other words,
silence from the Governing Council is inter-
preted as approval. This procedure is an at-
tempt at a compromise between the Govern-
ing Council’s ultimate decision-making powers,
on the one hand, and the need to transfer
supervisory issues to a separate body outside of
the Governing Council with other voting rules,
on the other hand. If the Governing Council
raises objections to a draft decision put for-
ward by the Supervisory Board, the member
states in question can apply to the Mediation
Panel to settle the difference of opinion. The
panel’s decisions are taken by simple majority.
The wording of the SSM Regulation does not
explicitly rule out the interpretation that the
Mediation Panel ultimately overrides the Gov-
erning Council; that would, however, not be
compatible with higher-ranking EU law. The
ECB Governing Council has the final say, as out-
lined above, and cannot, therefore, be bound
by the Mediation Panel.

Another new body that is to be created by the
SSM Regulation (Article 24) is an Administrative
Board of Review. This is because the ECB, as a
sovereign supervisor, will be granted the au-
thority to impose measures that directly inter-
fere with the rights of private entities — primarily
banks, to whom supervisory acts are addressed.
This raises the issue of legal protection. A five-
strong board of external individuals, ie not staff
of the ECB or national supervisory authorities,
will be created; any natural or legal person may

Deutsche Bundesbank

request that this panel review a supervisory de-
cision by the ECB. The conditions under which
this application is admissible (the act must be of
direct and individual concern to the applicant)
are modelled on those for legal challenges be-
fore the European Court of Justice (ECJ), and
the existence of this Board of Review does not
preclude the option of applying to the ECJ for
legal protection. The benchmark for this new
remedy encompasses procedural issues as well
as material legality.

Elaboration on the
requirements set out in the
SSM Regulation

The operational work to prepare the SSM is in
full swing. Since the summer of last year, repre-
sentatives of the ECB and the national supervis-
ory authorities have, in various committees and
working groups, been jointly developing the
structure and processes of the SSM, which are
essentially to be specified in an ECB framework
regulation. A central aspect of this work is re-
solving how to organise daily supervision within
the SSM. The SSM Regulation only sets out a
rough framework: joint supervisory teams
headed by the ECB are to be responsible for
operational supervision of those banks that fall
under the direct oversight of the ECB. Staff of
the ECB and the national supervisory author-
ities will cooperate within these supervisory
teams and undertake ongoing supervision of
the significant institutions within the SSM.
Supervision of less significant banks will be ex-
ercised by the national supervisory authorities
based on the general supervisory guidelines
and general instructions of the ECB.

When drawing up the details of this supervis-
ory model, care must be taken to ensure that
there is a distinct division of responsibilities be-
tween the ECB and the national supervisory au-
thorities, and that clear processes for cooper-
ation are defined. Procedural reasons alone
make this crucial, as does the need to ensure
the necessary legal certainty for the SSM's
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supervisory actions. From a practical viewpoint,
a duplication of work has to be avoided as do
supervisory gaps. Moreover, the SSM’s govern-
ing principle as a decentralised and cooperative
supervisory system should be reflected in an
appropriate involvement of the national super-
visory authorities. The SSM is reliant on the ex-
perience and expertise these authorities have
gathered over many decades. At the same
time, it is hoped that the SSM’s international
outlook will prevent national considerations
from playing an inappropriate role in assess-
ments.

Accountability and budget

European primary law gives the ECB far-
reaching independence in fulfilling its tasks,
without differentiating by the nature of the ac-
tivity in question — monetary policy or banking
supervision. However, institutional independ-
ence in the sense of freedom from external in-
structions has to go hand in hand with ac-
countability to the public in order to lend
democratic legitimacy to the actions that the
central bank takes in fulfilling its tasks, which
includes supervision." On top of the ECB’s ac-
countability in terms of its tasks within the
ESCB and the Eurosystem, which is laid out in
primary legislation, the SSM Regulation expli-
citly states that it must hold itself to account to
the European Parliament and the Council of the
EU in relation to its supervisory tasks.

The ECB is to fulfil this duty primarily by pre-
senting a report on its prudential supervisory
activities once a year, which will be sent to the
above-mentioned institutions as well as the
European Commission, the Eurogroup and the
national parliaments of the participating mem-
ber states.

In addition, the European Parliament has the
right to summon the Chair of the Supervisory
Board to hearings of the competent parliamen-
tary committees; the Parliament and the Euro-
group may, moreover, send the ECB written

questions on its supervisory activities, which
the ECB is obliged to answer. Where informa-
tion is confidential, the European Parliament
can demand that the Chair of the Supervisory
Board of the ECB hold confidential oral discus-
sions “behind closed doors” with the chair of
the competent parliamentary committee.

National parliaments, too, can submit written
questions to the ECB on its supervisory activ-
ities or invite members of the Supervisory Board
to an exchange of views. The ECB is not, how-
ever, obliged to comply with their requests —
unlike those of the European Parliament. This is
without prejudice to the accountability of na-
tional supervisory authorities to their parlia-
ments in accordance with national law."?

Supervisory activities will not be financed out of
the ECB’s general budget, which would,
through the ECB's profit distribution mechan-
ism, take place at the expense of its sharehold-
ers, ie the national central banks, and thus ul-
timately the member states’ budgets. Instead,
the ECB will collect supervisory fees from the
relevant credit institutions based on their signifi-
cance and their risk profile according to the cost
recovery principle. The national supervisory au-
thorities retain their right to levy national fees to
fund their respective activities. Spending on
banking supervision will be shown separately in
the ECB's budget.

Relationship with the
European Banking Authority
(EBA)

The establishment of the SSM necessitated
modifications to the regulation that set up the
EBA. Whereas the Commission draft of Sep-
tember 2012 had largely been limited to mere

11 On the relationship between central bank independ-
ence and accountability see: European Central Bank (2008),
Monthly Bulletin, 10th anniversary of the ECB, pp 22-24,
and Safeguarding stability, Deutsche Bundesbank brochure
(2012), p 12.

12 Article 21 (4) of the Regulation.
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editorial adjustments to the wording, the polit-
ical compromise agreed upon goes further and
specifies that substantial changes are also to be
made to the powers and decision-making pro-
cesses of the EBA.

The powers of the EBA vis-a-vis credit institu-
tions in stress tests are, for instance, to be ex-
panded. While the EBA has, to date, usually
received the data necessary for stress tests
from the competent supervisory authorities, it
can now collect them directly from the institu-
tions. Outside of stress tests, too, the EBA can
now gather information directly from credit in-
stitutions, and even from unregulated units
within a financial group or a conglomerate,
where the information provided by the compe-
tent supervisory authorities is insufficient.
Moreover, the EBA is now explicitly given the
responsibility of developing a supervisory man-
ual which is to provide a guideline for day-to-
day supervisory practice — both at the ECB and
national authorities.

Noteworthy changes have been made to the
EBA’s internal decision-making processes as
well. National authorities will continue to be
voting members in the top EBA decision-
making body, the Board of Supervisors. The
same applies to states participating in the SSM;
in other words, the ECB is still only represented
by one non-voting member and does not bun-
dle the voting rights of the SSM states. There
will, however, be adjustments to the voting
modalities: while a qualified majority in the
sense of the voting rules in the European Coun-
cil has to date been sufficient to take decisions
on the most important issues — binding tech-
nical standards, budgetary matters and the
temporary ban on certain financial activities — a
simple majority of those EU member states par-
ticipating in SSM and another simple majority
of those not participating will, in future, also be
required to agree. This concept is referred to as
double majority.

Deutsche Bundesbank

Assessment of the consensus
reached

Fundamental assessment
of the SSM as part of the
comprehensive project

of banking union

Establishing a Single Supervisory Mechanism as
part of a banking union marks a turning point
in Europe’s financial market architecture. Al-
though a number of questions remain un-
answered, and notwithstanding some criticism
of details, it represents a decisive step towards
strengthening financial stability and the institu-
tional framework of monetary union: given the
close financial ties among European credit insti-
tutions and the cross-border effects of banking
crises, it makes sense increasingly to exercise
banking supervision at a cross-border level.
Such a mechanism, operating on the basis of
more comprehensive information and with the
benefit of cross-border comparisons, will en-
able risks which threaten, or emanate from, the
banking system to be identified more easily and
at an earlier stage. It will remove the incentive
to be lenient with banks out of national consid-
erations, which also creates risks for other
member states. However, a binding single
supervisory mechanism for all EU member
states would be desirable with a view to achiev-
ing a truly European regime of prudential
supervision which encompasses the entire sin-
gle market and under which European legisla-
tors adopt supervisory legal acts for banks.

A consistent institutional framework needs to
be in place to prevent future problems. The
SSM, which should — and, following the agree-
ments in the European Council of June 2012,
will = represent an important precondition for a
potential communitisation of risk via the direct
recapitalisation of banks by the ESM, is not suf-
ficient on its own, however. To ensure that in-
vestors first and foremost bear the risk of their
investment decisions (bail-in), work is ongoing
on a material harmonisation of the national
resolution regimes of all EU member states in
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the form of the Bank Recovery and Resolution
Directive (BRRD). In addition, the SSM needs a
European counterpart for restructuring and
resolution. The SSM needs to be expanded to
include a restructuring and resolution mechan-
ism, as liability and control will otherwise di-
verge. The European Commission’s draft regu-
lation on establishing a Single Resolution
Mechanism (SRM) was presented in July 2013.

The transition to the SSM and the SRM raises
issues regarding intertemporal and cross-border
burden-sharing if, for example, banks’ balance
sheets already contain impaired assets which
will require future write-downs. These risks,
which can vary widely from country to country,
arose on the watch of national supervisors al-
though they may materialise only after the
launch of the SSM. Communitising the fiscal li-
ability for these legacy assets would therefore
be a form of redistribution. The political deci-
sion to give the ESM the power to directly re-
capitalise banks once the SSM has been estab-
lished also adds to the scale of this problem.

Before supervisory powers are transferred to
the ECB, these legacy assets should therefore
be identified and then eliminated or secured
through a comprehensive balance sheet review
for at least the significant institutions, or better
still, all institutions. This is the only way to en-
sure that even if these risks materialise after the
SSM has been established, their consequences
are borne by the member states under whose
watch they arose. The fact that the SSM Regu-
lation envisages this type of balance sheet re-
view is therefore to be welcomed. Possible ap-
proaches are currently being developed. Be-
cause the planning and implementation of this
project is highly complex and involves a large
workload, it poses a major challenge to the
ECB and the national supervisory authorities.
Impartial third parties (eg external auditors)
should play a significant role in the assessment.

In addition to the single supervisory mechanism
and an effective restructuring and resolution
mechanism, regulatory measures should also

be taken in the medium term to prevent banks
from taking on excessive risk through the finan-
cing of governments. These include own fund
requirements for government bonds in accord-
ance with the risks involved and a ceiling on
lending to governments. This may also help to
loosen the ties between public finances and
bank balance sheets which proved so harmful
during the crisis.

In the longer term, particular attention should
be paid to the fact that the growing communi-
tisation of liability risks requires considerable
progress in integrating fiscal and economic pol-
icy and the establishment of effective powers
of control and intervention at the European
level; otherwise, liability and control would be
at odds with one another, creating a worrying
incentive effect (moral hazard).

Evaluation of the institutional
structure of the SSM itself

The draft regulation contains a number of use-
ful provisions in terms of the institutional struc-
ture of the SSM. In particular, the intended dif-
ferentiation between significant and less signifi-
cant institutions and the subsequent division of
tasks between the ECB and national supervis-
ory authorities is to be welcomed. Although
the threshold of €30 billion in assets for classi-
fying institutions as significant is somewhat low
from Germany’s point of view, it is likely to
have been difficult to reconcile the needs of
the larger and smaller member states in this re-
gard.

The fact that the draft regulation keeps macro-
prudential policymaking at national level since
the macroeconomic costs of a systemic crisis
are likewise incurred at national level also
deserves support. However, the ECB is em-
powered to tighten up national macropruden-
tial policy. In view of the increasing communiti-
sation of risks in the euro area, it seems appro-
priate for a European institution to be able to
intervene in macroprudential matters.

Communitisa-
tion of liability
should be
accompanied by
expansion of
fiscal and eco-
nomic controls
at European
level

Differentiation
between banks
in the draft
regulation is a
welcome devel-
opment, as'is ...

... the division
of macropru-
dential powers
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Tying the SSM in with macroprudential oversight

At the European level, macroprudential
oversight is conducted by the European Sys-
temic Risk Board (ESRB). However, given
that the various national financial systems
in Europe are continuing to evolve in very
different directions, it is important for
national authorities, too, to be able to
respond appropriately to threats to the sta-
bility of their financial system by deploying
suitable systemic instruments. The use and
dosage of the appropriate instruments are
recommended by the macroprudential au-
thorities or bodies responsible at national
level. This task is performed in Germany by
the Financial Stability Commission (Aus-
schuss fir Finanzstabilitdt, hereinafter AFS),
on which BaFin, the Bundesbank and the
Federal Ministry of Finance are represented.
With the introduction of the SSM, the ECB,
too, will receive some macroprudential
powers over the institutions in SSM mem-
ber states. However, as a general rule, the
tasks and powers of the ESRB and the
national macroprudential authorities will
remain the same as before; the latter, in
particular, will retain the option of deploy-
ing macroprudential instruments, such as
capital buffers, at the national level. The
ECB, with its systemic role, will join the
existing institutional framework for macro-
prudential oversight as an additional entity
which — unlike the ESRB and AFS — has not
only non-binding but also binding instru-
ments in its toolkit. In general, the individ-
ual entities” responsibilities can be outlined
as follows. The ESRB will be responsible for
macroprudential oversight over the entire
financial system (eg banks, insurers and fi-
nancial market infrastructures) in the EU
member states. The ECB will supervise
banking systems in the SSM member states,
and will also be given the individual macro-
prudential powers set forth in Article 5 of

the SSM Regulation. Under the European
banking legislation known as CRR/CRDIV,
the ECB will accordingly be able to tighten
macroprudential measures, such as capital
buffers, imposed by national authorities in
their sovereign territory. The ECB will there-
fore have to be notified of such measures in
advance. National authorities with systemic
mandates will continue to be in charge of
macroprudential oversight in their respect-
ive country. The use of instruments at na-
tional level has to be coordinated with the
ESRB if a significant cross-border impact is
expected. This is a key “safety catch” to
forestall the misuse of national discretion.
Coordination between the ECB and the na-
tional macroprudential authority (of an SSM
member state) will additionally be necessary
if there are plans to use an instrument
which could, in theory, be used by both en-
tities. Coordination between the national
authority and the ESRB will generally occur
prior to coordination with the ECB. The
ECB’s powers with respect to coordinating
the use of macroprudential instruments are
without prejudice to the ESRB’s mandate.
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The concept of joint supervisory teams, which
is not included in the regulation itself, but
emerged during the preparations for the super-
visory framework, fundamentally fulfils the re-
quirements outlined above for an effective div-
ision of tasks. The ECB has the final say on
supervisory decisions affecting significant
banks. Through their involvement in the super-
visory teams, the national supervisory author-
ities receive information that allows them to
participate in decisions on the level of the Gov-
erning Council of the ECB and the Supervisory
Board. In turn, the ECB needs to receive infor-
mation about the supervision of less significant
institutions so that it can fulfil its overall super-
visory responsibility. However, this must be
without prejudice to the clear division of tasks
pursuant to the SSM Regulation, under which
the majority of supervisory decision-making
powers lie with the national supervisory au-
thorities. Giving the ECB the right to issue spe-
cific instructions to national supervisory author-
ities, for example, would not be in line with this
principle. In any case, it must be ensured that
the national supervisors can contribute their
expertise and knowledge regarding certain
markets and institutions, national and regional
developments in the economy or individual
sectors of the economy, and, not least, their
national legal systems and administrative prac-
tices.

The heads of state or government have de-
cided to transfer extensive prudential supervis-
ory functions to the ECB on the basis of Article
127 (6) of the Treaty on the Functioning of the
European Union (TFEU).

It is not possible to separate monetary policy
and banking supervision without amending the
ECB’s institutional framework as enshrined in
primary law. Although measures such as the es-
tablishment of the Supervisory Board and the
mediation panel are aimed at separating these
tasks, under the applicable treaties, the ECB
Governing Council has the last word on bank-
ing supervisory decisions as a matter of prin-
ciple. The fact that the Governing Council can

only accept or reject decision-making proposals
from the Supervisory Board, but has no input
into these proposals, does not contribute to
good governance either. If the Governing
Council is to bear responsibility for supervisory
decisions, it has to be in a position to shape the
measures being taken. The only arrangement in
place at the level of the decision-making bodies
to separate monetary policy from supervision is
therefore the organisational principle according
to which the Governing Council has to make
banking supervisory and monetary policy deci-
sions at different meetings (Article 25 (4)).
However, this separation is not strict enough to
prevent conflicts of goals.

Finally, and in particular because the Governing
Council bears ultimate responsibility, the prevail-
ing institutional framework leaves no room for
non-euro-area member states to participate on
an equal footing. Although the SSM Regulation
grants these countries voting rights in the
Supervisory Board and the mediation panel, pri-
mary law does not permit them to receive vot-
ing rights in the Governing Council, which is the
body with ultimate responsibility. This reduces
the incentive for the voluntary opt-in which
would be needed for broader participation in
the SSM.

As a consequence, it would appear to make
sense to amend EU primary law if banking
supervision is to be fully Europeanised. The
compromise reached, to base the SSM on art-
icle 127 (6) of the Treaty on the Functioning of
the European Union, allows banking supervi-
sion at European level to be introduced swiftly
on the basis of an existing legal framework.
However, this legal basis has a number of dis-
advantages. Policymakers should therefore not
leave the situation regarding the SSM as it is,
but should amend the European treaties
promptly to create a sound legal basis for Euro-
pean prudential supervision. This can be done
either by reforming the institutional framework
of the ECB or by enshrining a separate Euro-
pean banking supervisory authority in primary
law. In any case, it must be ensured that the
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European bank-
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central bank’s primary mandate of preserving
the independence of monetary policy and thus
ensuring price stability is not jeopardised.

In addition to the SSM, a change to primary
law should focus on the Single Resolution
Mechanism (SRM), which is a necessary com-
plement to the SSM. Here, too, it is very doubt-
ful whether the current treaties provide a suffi-
ciently sound and institutionally consistent
legal basis. Work should begin on making the
necessary amendments to the treaties.

Evaluation of the relationship
between the SSM and the EBA

The EBA can play an important cohesive role
within the EU by coordinating activities be-
tween the member states participating in the
SSM (the “ins”) and those not participating (the
“outs”). It should be noted, though, that the
political compromise also shifts the focus of the
work performed by the EBA. While its work
previously focused on regulatory issues, espe-
cially the development of binding technical
standards, its powers now extend to oper-
ational supervisory activities. However, it should
be assumed that, in practice, the ECB will en-
sure supervisory consistency in the area of the
SSM and the task of the EBA will therefore be
to focus on ensuring that supervision is consist-
ent between those member states participating
in the SSM and the other EU member states. To
avoid unnecessary duplication of work and fric-
tion between two different European author-
ities, an effort should be made to create a clear
division of tasks and responsibilities between
the ECB and the EBA.

The proposed changes to the EBA regulation do
not preclude the risk of a crossover between
the responsibilities of the EBA and the ECB. The
EBA already has the authority to issue binding
instructions to the competent authorities in cer-
tain cases." If its decision is disregarded, it can
order the relevant credit institution to take the
necessary measure directly, effectively bypassing
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the national supervisory authority. Whereas the
original Commission draft of September 2012
reduced the EBA's powers over the ECB as a
competent supervisory authority to a simple
“comply or explain” procedure, the current
compromise now gives the EBA the power to
impose binding decisions on the ECB. This ap-
proach prevents the ECB from being treated dif-
ferently to the national supervisory authorities,
especially those of the non-participating coun-
tries. However, it must not lead to the EBA be-
coming involved in the ECB’s day-to-day work.

The newly introduced double majority voting
system in the Board of Supervisors may poten-
tially complicate or delay decision-making pro-
cesses in the EBA and lead to the increasing
formation of two factions: between “ins” and
“outs”. Because the non-participating states
are smaller in number, population and eco-
nomic weight than the participating states, this
procedure favours the “outs”. It is doubtful
whether this unequal treatment of different
categories of member states is compatible with
fundamental democratic principles. Further-
more, it creates incentives not to participate in
the SSM, thus contradicting the declared policy
objective of achieving as broad a base of par-
ticipating countries as possible. In light of this,
the double majority rule is most likely a political
concession to individual member states to
achieve the unanimity in the Council needed in
order to adopt the SSM Regulation.

Further action needed and
timetable before SSM is up
and running

The ECB will take on its new SSM tasks 12
months after the SSM Regulation comes into
effect. The ECB is therefore expected — subject

13 These are the monitoring of compliance with EU law by
the competent supervisory authorities (Article 17 of the
EBA Regulation), crisis management (Article 18 of the EBA
Regulation) and the binding settlement of disagreements in
the event of differences of opinion amongst several com-
petent supervisory authorities (Article 19 of the EBA Regu-
lation).
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to the adoption of the regulation, which is still
pending — to assume its powers in autumn
2014. However, this date may be postponed
depending on the progress made with the pre-
paratory work and/or at the request of the ECB.

The entry into force of the SSM regulation,
which marks the beginning of this transitional
period, follows standard practice in European
law. As such, the package must be formally
adopted by the responsible bodies (only the
Councdil in the case of the SSM Regulation, and
both the Council and the European Parliament
in the case of the EBA Regulation). The act will
then be published in the Official Journal and
the regulation will come into force five days
later. This formal adoption has not yet taken
place, but the date of the final vote in the Euro-
pean Parliament — which is scheduled for
10 September 2013 — gives an indication of
when it is likely to happen.

At the unanimous request of the ESM, the ECB
may already take over the supervision of indi-
vidual banks during the transitional period. This
should also allow the short-term recapitalisa-
tion of banks through the ESM, if necessary. In
June 2013, the Eurogroup decided that it
should be possible to directly recapitalise banks
through a subsidiary of the ESM as soon as a
consensus is reached on the Bank Recovery
and Resolution Directive (BRRD) and the new
Deposit Guarantee Schemes Directive, under
which shareholders and creditors are to make a
sufficient contribution to sharing the burden.
Moreover, the ECB can also already perform
supervisory tasks for individual institutions,
such as requesting information, for example,
but is not permitted to adopt any supervisory
decisions. In addition, the ECB must establish
the organisational framework for its supervis-
ory activities during this period. This includes
institutionalising SSM committees such as the
Supervisory Board and the mediation panel, re-
cruiting staff and setting up IT and reporting
systems. The aforementioned balance sheet
evaluation is also supposed to take place dur-
ing this period.

A number of questions about the cooperation
arrangements between the ECB and the na-
tional supervisory authorities remain un-
answered in the SSM Regulation. The supervis-
ory framework provided for by article 6 (7), in
which the ECB will set out details of the
methods used to define significant and less sig-
nificant banks and the specific cooperation ar-
rangements between the ECB and national
supervisory authorities, is therefore important.
This framework will contain, for instance, de-
tailed explanations of the methods used to de-
fine significant institutions, the basic organisa-
tional and operational structure and decision-
making mechanisms in the SSM, and will codify
them in a binding manner. It will therefore be
the key document in terms of cooperation on
the SSM and is to be published within six
months after the regulation has entered into
force.

In addition to these internal preparations, the
broader context in which the SSM operates
needs to be developed further. Banking super-
visors can only ensure compliance with rules
that have been imposed through banking
supervisory legislation. Further progress should
be made on the single rulebook, a set of har-
monised rules for the supervision of financial
institutions throughout the EU, in order to har-
monise areas of legislation. The aforemen-
tioned CRR/CRDIV package is the most prom-
inent example of this. However, the single rule-
book goes much further and also includes dele-
gated legislation such as the Binding Technical
Standards developed by the EBA.™

The SSM is only one of several components in
the banking union project as a whole; the
other components should be implemented
promptly to avoid perpetuating the divide be-
tween liability and control. Responsibility for
the resolution of a distressed bank should be
located at the same level as control over super-
visory actions. The fact that banking resolution

14 For more on this issue, see eg Deutsche Bundesbank,
Monthly Report, September 2011, pp 89-93.
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regimes, which were previously regulated at
national level, will shortly be harmonised by the
BRRD is therefore to be encouraged, although
the transitional period before the harmonised
resolution tools come into force seems rather
long." Furthermore, on 10 July 2013, the Euro-
pean Commission presented a draft regulation
for the establishment of a Single Resolution
Mechanism (SRM) with a European bank reso-
lution fund. This will now go through the legis-
lative procedure at European level, initially in
the form of negotiations in Council working
groups and the responsible committee of the
European Parliament.

From time to time, there are calls for an add-
itional banking union component in the form
of a common European deposit guarantee
scheme (DGS). Although deposits must be pro-
tected effectively, a European DGS would be
neither useful nor necessary in order to stabilise
the monetary union in its current form. For
many years, EU member states’ DGSs have
been harmonised through legal acts'® which
strike a balance between ensuring that a min-
imum standard is provided, on the one hand,
and that the specific features of national bank-
ing systems are taken into account, on the
other. In this respect, the Deposit Guarantee
Schemes Directive is currently being amended
to ensure that the rules on financing guarantee
funds are also placed on a common basis for
the first time. By contrast, Europeanisation that
extended beyond harmonising deposit scheme
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legislation, such as the introduction of a single
DGS fund, would have a redistributive effect
which would require substantial fiscal and eco-
nomic policy intervention and control rights at
European level (a fiscal union), requiring mem-
ber states to surrender sovereignty. It is doubt-
ful whether the political will to achieve this cur-
rently exists. For the time being, the areas of
supervision and resolution should therefore be
given priority over a European deposit guaran-
tee scheme, although the aim of improving the
Deposit Guarantee Schemes Directive should
be pursued further. Implemented correctly, the
SSM and the SRM could help to stabilise the
financial markets and thus reduce the likeli-
hood of compensation events for depositors.

Despite the importance of establishing and im-
plementing the banking union quickly, and
given the need for an effective SSM, overin-
flated or unrealistic expectations of the project
should be avoided. A banking union cannot
undo the past failures and mistakes which
caused the present crisis. However, it may be a
valuable tool for reducing the likelihood of fu-
ture financial crises and increasing the resili-
ence of the European financial market to
shocks.

15 The general approach taken by the Council in June 2013
envisages a transitional period of four years for the bail-in
instrument.

16 These include Directive 94/19/EC of the European Par-
liament and of the Council of 30 May 1994.

Monthly Report
July 2013
31

Unrealistic
expectations of
the banking
union should be
avoided





